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#% Associate Professor of Law, University of South Carolina School of Law; Associate Faculty,
University of South Carolina School of the Environment. J.D. 1993, Georgetown University
Law Center

1) See infranotes 21—21 and accompanying text.
2)  See NatureServe, Biodiversity Values of Geographically Isolated Wetlands in the United States (2005),

available at http//www.natureserve.org/publications/isolatedwetlands jsp. A AlA] & FA4) 2 1 93]
o] #e| M= TS %, The Ramsar Convention on Wetlands, www.ramsar.org and Wetlands

International, Ramsar Sites Information Service, http://www.wetlands.org/RSDB/default.htm.
3) U.S. Environmental Protection Agency, Wetlands Definitions, http://www.epa.gov/owow/

wetlands/what/definitions.html.
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F7FE AL 9= AL 71$HEE FolAY tigsket] $83 715E ohe B A
7 6)o]t}.7)

u|=317 % (U.S. Environmental Protection Agency,©]d} EPA)¥} 1] S+ 34
(US. Army Corps of Engineers, o3} aHth)o] Wy o= 9] o 542 7ide
AEF B Aslrel] oJsf o] ARTIRE w9 9o A Alo] AmE R
A, B BE Rl MolM e FA) Ao Alebrol] 8 Ee] Aol Yyt
2 0= swamps, marshes, bogs 2t BHEE A8A] B 55 18] Al 7|Ef FARE A
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4) Donald R. Cahoon, U.S. Geological Services, Response of Coastal Ecosystems to Sea—Level Rise:
Assessing Wetland Elevation Changes, Potential for Submergence, and Management Options (2004),

http://www.nrel.colostate.edu/projects/brd_global_change/proj_43_wetland_elev.html.

5) See generally Nat'l Acad. of Sciences, Nat'l Research Council, Wetlands: Characteristics and Boundaries
(1995), available at http://www.nap.edu/books/0309051347/html/index.html U.S. Army Corps of
Engineers, Technical and Biological Information, available at http./www.usace.army.mil/inet/functions/
cw/lecwo/reg/techbio.htm; U.S. Envtl. Prot. Agency, Functions and Values, available at
http://www.epa.gov/owow/wetlands/functions.html 07).

6) Jon Kusler, Climate Change in Wetland Areas Part II: Carbon Cycle Implications From Acclimations
(July—Aug. 1999), available at http://www.usgcrp.gov/usgerp/Library/nationalassessment/newsletter/
1999.08/Wethtml (. FAAEC] t7159] BAE 4 210249 biomass® HS)7|H B io] F

& ARES] FA] viol HAEE eAAATIE 4719 AEEo] $A) FERE walE7] W g
AR W HEHTE 58 49 A, - o]2jgh £ vk T4 B RARARAS] TS o]
dete] A7 0R FAE BA, 59 9 lshs Alo] BaAAd Ego] |t o)F 98] wHZAL 7}
3] S AT AT N, A AAelM Y 38 A AP B Qs gk AR
A 07 o) FofAof T A BAFTA|RA S FA]9] WL FA] WA ek wekg W7 HA

o &k, B 9 A ol digk Aqteltt)).
7) "X] A A A3F A A (Wetlands)ol] ThEH “EA= BAES] lojA] ek Jeks &)
Aot g oz ArkEloiglar Bgk 9 deiA gok B S 715ge] Jaks the AR
E‘r o] Wol ¥ 3ol AL 9Tt William J. Mitsch & James G. Gosselink, Wetlands 313 (4th ed.

2007).
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nja HHe] BE FA9F 718} A Qi) 1 9l 2 23] gAfi2) € r/}
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< 7HstET @A $A4 W 255 tAlshe FAIEAY SR A B0 A%
AL QrkIs) IARIe] FAIBA He AU S 1Al HAE A
(Clean Water Act)14) & %237l AMME-© 3514 % (Federal Water Pollution Control
Act)15)9] 4047z 22 733H6) 18991 3 2 & (Rivers and Harbors Act of

m;": u>*

nRE

8) 40 CFR. 230.3(t) (2008); 33 CFR. 328.3 (2008). For additional official definitions of wetlands, see
Commission on Geosciences, Environment and Resources, National Research Council, Toward A
Coordinated Spatial Data Infrastructure For The Nation 77 (Nat'l Academies Press 1993), available at
http://www.nap.edu/openbook/0309048990/html/77.html.

9) See generally Mitsch & Gosselink, supra note 7.

10) See generally Jon Kusler, Association of State Wetland Managers, A Guide for Local Governments:
Wetlands and Watershed Management (2003), available at http://www.aswm.org/propub/pubs/aswm/
wetlandswatershed.pdf; Kim Diana Connolly, Looking to Local Law: Can Local Ordinances Help Protect
Isolated Wetlands? 27 National Wetlands Newsletter2l (May—June 2005); John R. Nolon, z Praise of
Parochialism: The Advent of Local Environmental Law, 26 Harv. Envtl. L. Rev. 365 (2002).

11) See Assn of State Wetlands Managers, State Wetland Programs, http://aswm.org/swp/
statemainpage9.htm.

12) See generally Kim Diana Connolly, Stephen M. Johnson and Douglas R. Williams, Wetlands Law and
Policy: Understanding Section 404 (American Bar Assn, 2005). See also William L. Want, Law of
Wetlands Regulation (Westlaw 1989 and Supp. 2008); Environmental Law Institute, Wetlands Program,
http://www2.eli.org/research/wetlands.htm.

13) See Connolly et al, supra notel2, at 2-7.

14) o2 Q S5fAH (Federal Water Pollution Control Act)& o] 19773 WHEHA A4 Holglar Juk
Aoz AAFTE Pub. L. No. 95-217, 91 Stat. 1566 (1977) (“SEC. 518. This Act may be cited as the

‘Federal Water Pollution Control Act'commonly referred to as the Clean Water Act.”).
15) The Federal Water Pollution Control Act (FWPCA), is commonly referred to as the Clean Water Act

following the 1977 amendments to the FWPCA. Pub. L. No. 95-217, 91 Stat. 1566 (1977) (“SEC. 518,
This Act may be cited as the Federal Water Pollution Control Act” commonly referred to as the Clean

Water Act.”).
16) See U.S. Army Corps of Engineers, Regulatory Program Overview, http://www.usace.army.mil/cw/

cecwo/reg/oceover.htm U.S. Environmental Protection Agency, Section 404 of Clean Water Act:
Program Questions and Overview, athttp://www.epa.gov/owow/wetlands/facts/fact12.html. See also
infra Section II.B.
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Tg)an, Azl g os FAo] whek PARE Ok e HAL §okolet WA H
o, B AR EA 53] A o= Fadt FAf wek FF (the Convention on
Wetlands of International Importance Especially as Waterfoul Habitat)19)-& &3t =
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17) 33 U.S.C. § 403 (2000).

18) See, e.g, Coastal Wetlands Planning, Protection and Restoration Act, 104 Stat. 4779, Title III of Pub.
L. 101-646, 16 USC. § 3951-3956 (2000), (EH< 9] ok 9= 5418 F53}aL BstaL 71
71 =7k A B A2 A8 (National Coastal Wetlands Conservation Grant Program)< 777838k 9
o}, See also North AmericanWetlands Conservation Act, 103 Stat. 1968; Pub. L. 101-233, 16 USC. §
4401-4412 (2000), (-2 51 &} 22412 (North American Waterfow! Management Plan)2} ul% Mt
o, WA aze) SA0) B AAEE ol B 2 A2z e FAeka 9

19) Convention on Wetlands of International Importance especially as Waterfowl Habitat, opened for
signature Feb. 2, 1971, TLA.S. No. 1084, 996 UN.T.S. 245 (amended 1982 &1987), available at

http://www.ramsar.org/key_conv_e.htm.

20) See generally The Ramsar Convention on Wetlands, www.ramsar.org United States National Ramsar
Committee, http://www.ramsarcommittee.us/index.asp. See also Royal C. Gardner and Kim Diana
Connolly, The Ramsar Convention on Wetlands: The Benefits of International Designation within the
United States, 37 Env'l Law Reporter 10089 (Feb. 2007), available at http:/www.ramsarcommittee.us/
ELR%20Ramsar%20article.pdf.

21) See generally The Ramsar Convention on Wetlands, 10th Meeting of the Conference of the Contracting

Parties, http://www.ramsar.org/index_copl0_e.htm (last visited Oct. 5, 2008).
22) See Environmental Protection Agency, the United States Army Corps of Engineers, and the United States

Departments of Agriculture, Commerce, Interior, and Transportation, National Wetlands Mitigation
Action Plan, (Dec. 24, 2002), available at http://www.mitigationactionplan.gov/map1226withsign.pdf.
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See also U.S. Army Corps of Engineers, Regulatory Guidance Letter 02—02, Guidance on Compensatory
Mitigation Projects for Aquatic Resourcelmpacts Under the Corps Regulatory Program Pursuant to
Section 404 of the Clean Water Act and Section 10 of the Rivers and Harbors Act of 1899, at 1 (Dec.

24, 2002), available at http://www.usace.army.mil/inet/functions/cw/cecwo/reg/RGL2—02.pdf.
23) See The White House, Fact Sheet: President Announces Wetlands Initiative on Earth Day (Apr. 22,

2004), available at http://www.whitehouse.gov/news/releases/2004/04/20040422—1Lhtml (George W. Bush
gi5E] AP wid AR TS WAshs AelA] Yot uid $A1E 77 IE Ae &
H2313 k= U8 #2) See also Southwest Farm Press, Norton and Johanns commend gains in
US. wetlands, (May 9, 2006), http:/southwestfarmpress.com/news/ 06—05—00—norton—johanns—wetlands
(AR & S7ks &2 FH $Ae ASH R F7Fetal swamps U marshland -89 $4=
sk bzt Btk & w2 523500 ofo]A 9] swamptt marsh 3] S 7491311 715,300
ofo]A] ¢k Fejo] FA= T8I Ao A FA= & S/ A%lar el 2004d A o
FaE 5 A WA Yok 57 Ak AAEIghET ofziet ARlel ogt A ad w4
g Aolgkar oJAw}t.”) ¢f. Julie Sibbing, Nat'l Wildlife Fed'n, Nowhere Near No Net Loss,
http://www.nwf.org/wildlife/pdfs/NowhereNearNoNetLoss.pdf.

24) EA W3k 71 o) AiH A BA9 Rapanos v. United States, 547 US. 715, 126 SCt. 2208
(2006) = B2 ol AAR ] AR FA o gigh ] #4lE WHdigict. A amicus curiae
(“friend of the court”) briefs7} AIZEF AT}, Seekndangered Species and Wetlands Report,

Rapanos/Carabell page at http://www.eswr.com/1105/rapanos/ for copies of various briefs.
25) Ala. L. Rev. 607 (2004); Gregory T. Broderick, From Migratory Birds to Migratory Molecules: The

Continumg Battle Over the Scope of Federal Jurisdiction Under the Clean Water Act, 2005, 30 Colum.
J. Envtl. L. 473 (2005); Bradford C. Mank, The Murky Future of the Clean Water Act after SWANCC:
Using a Hydrological Connection Approach to Saving the Clean Water Act, 30 Ecology LQ. 811 (2003);
Michael J. Gerhardt, On Revolution and Wetland Regulations, 90 Geo. L.J.2143 (2002); Anjali Kharod,

Wetlands Regulatory Morass: The Missing Tulloch Rule, 15 Vill. Envtl. L.J. 67 (2004).
26) See COE Division & District Regulatory Boundaries, available at http://www.usace.army.mil/cw/cecwo/

reg/boundmap.pdf.
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RG34 AadF T2 1 e35) 1960 d T SHKELE] 1980 d] Zhlbol] o] 277}

27) 200835 el iAol upE, S| jrAlZE RS Haf A o' 87) = 387 A1 AbFA: el
&AL S}, warsig ARIERE Eiketo] dief 12004 A€ol Qltt. of& A9E-2 vhd100,000
70 o] #7HE7, 10000071 ol de] A A, 400071 oPde] EHaglel diet ¥ 9 &5, 7,000
21 opde] 7RI ool digt 7Sk, 607119 &)7) 287t 712 ol dig Al S
atar Qlok Akl 2007 39 99AHZ AL & AF5o] A% Email from Russell L. Kaiser, US.
Army Corps of Engineers, “RE: Help with More Data (UNCLASSIFIED)” (Mar. 9, 2007) (on file with
author).

28) oJ%& 33 USC. §1344(q) (2000)l oJ3] o)Fofxlt] & 29] o]a)e 3t a9 die v &
Z3}A &, Clean Water Act Section 404(q) Memorandum of Agreement Between the Environmental
Protection Agency and the Department of the Army (Aug. 11, 1992), available at

http://www.usace.army.mil/inet/functions/cw/cecwo/reg/epa404q.htm.
29) See generally U.S. Environmental Protection Agency, Wetlands Regulatory Authority,

http://www.epa.gov/owow/wetlands/pdf/reg_authority_pr.pdf
30) 33 USC. § 1341 (2000). See generally U.S. Environmental Protection Agency, Water Quality and 401

Certification, http://www.epa.gov/owow/wetlands/waterquality/.
31) 16 US.C. §§ 1451-1465 (2000). AktAlol tjgh Uit Are] disiA =, see U.S. Department of

Commerce, National Oceanic and Atmospheric Administration, Ocean and Coastal Resource

Management, Who We Are, http://coastalmanagement.noaa.gov/.

32) 16 US.C. §§1451-1465 (2000). For general information on coastal regulation, see U.S. Department of
Commerce, National Oceanic and Atmospheric Administration, Ocean and Coastal Resource
Management, Who We Are, http://coastalmanagement.noaa.gov/.

33) 33 CFR. § 3253 (2008) (FA= thd] 713l o] Fojadol dr} e 25jo] srafElola= A1ge] 4
3 g, UPre] & A9 AR}, o 3 oREERE A9 AR, SETET A9 AU, 5
HaAYA A4 AL off B oPITAEA AUSIE o] FH, 5 GAEER] Al 9 v
e o)).
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34) Pub. L. No. 92-500, 86 Stat. 816 (1972), as codified i 33 USC. §§1251-1387 (2000), further amended
in Pub. L. No. 95-217, 91 Stat. 1567 (1977); Pub. L. No. 100—4, 101 Stat. 45 (1987).

35) 33 U.S.C. § 1344 (2000).

36) See generally Richard J. Lazarus, The Making of Environmental Law (Univ. Chicago 2004). See also Natural
Res. Def. Council, E—/aw: What Started It All? available at http://www.nrdc.org/legislation/helaw.asp;
William Andreen, The Evolving Law of Environmental Protection in the United States. 1970—1991, 9
Envtl. and Planning L.J. 96 (1992). & A)7-¢] ol th3k A1l thal4=Senator Gaylord Nelson, How
the First Earth Day Came About, http://earthday envirolink.org/history.html (Gaylord Nelson’s-¢l ]9
1960 7HA] A=AQ1 AAS Bl Aol $HEetsle] SAS ] VAL glom JARIES Al9fslie
o]5 QAL Qlof IEARE TR Qe Ak A A] GriA GIRISS SATAE Q15)
3 glon} AR elevte] 18 HA] ohslttal A4 3k3it}); U.S. Environmental Protection Agency,
History - Earth Day, http://epa.gov/history/topics/earthday/index.htm. See also Robert W. Adler,
Jessica C. Landman and Diane M. Cameron, The Clean Water Act 20 Years Later (1993).

37) 33 USC. § 1251(a) (2000). oJ2jgt B2 23] Sfato] oJ3le Ui M9 Hxs AAsisied) ok
R el o®A o] 7B O Uk 7ROl tis) 7lszshal itk i § 1251(2)(1)—(6). 51
gk HAL ALY BE R FR) A o7t S EEEY wiEAA, 2Eal HHedd e
TFAZEIR S st ek d

38) Id § 1344 (2000).

39) Id.

40) 33 US.C. §1311(a) (2000).
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41) o]5 870 digt AAe U-gol B34 Connolly et. al, supra note 10.

42) & ks A A0z Tl gk Bk el oie) vhast 2ol Aulaick: “ols E-FAe A
40428] v vl 7 T2A A3A o sk A, et EARA, A AUUEE Eelt 3
T} EPAZES] | S, A 5] Bl Eelal 2 dRel A iAok A, Al Q.3

Sl A AW &ES TfABHE W) Flournoy, supra note 25, at 608. See also Michael C. Blumm,
The Clean Water Act's Section 404 Permit Program Enters Its Adolescence: An Institutional and
Programmatic Perspective, 8 Ecology LQ. 409 (1980); Michael C. Blumm & D. Bernard Zaleha, Federal
Wetlands Protection Under the Clean Water Act: Regulatory Ambivalence, Intergovernmental Tension,
and a Call for Reform, 60 U. Colo. L. Rev. 695 (1989); Oliver A. Houck, Hard Choices: The Analysis
of Alternatives Under Section 404 of the Clean Water Act and Similar Environmental Laws, 60 U. Colo.
L. Rev.773 (1989); and Sam Kalen, Commerce to Conservation: The Call for a National Water Policy
and the Evolution of Federal Jurisdiction Over Wetlands, 69 N.D. L. Rev. 873 (1993).

43) See US. Environmental Protection Agency, Clean Water Act Definition of “Waters of the United State,”
http://www.epa.gov/wetlands/guidance/CWAwaters.html. See also Kim Diana Connolly, Any Hope for
Happily Ever After? Reflections on Rapanos and the Future of the Clean Water Act Section 404
Program, in The Supreme Court and the Clean Water Act: Five Essays (Vt. J. Envtl. L. 2006), avaiable

at http://it.vermontlaw.edu/VJEL/Rapanos/7—Connolly.pdf.
44) 126 S.Ct. 2208 (2006).
45) See Stephen M. Johnson, Kim Diana Connolly, & Mark A. Ryan, Supplements to The Clean Water

Handbook, Second Edition and Wetlands: Law and Policy: Understanding Section 404 (Jan. 2007), 2006
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Developments in the Corps Nationwide Permit Program, available at http://www.abanet.org/abastore/
front_end/static/nosearch/watersuppp001—017.pdf.

46) 126 S.Ct. at 2236.

47) 33 USC. § 1344(f) (2000). 28] oJa)+4 023 33 CFR. § 3234 (2008)0] 1)ar $17372) o))
TAHL 2= 40 CFR. § 232.3(2008)¢] 1Tk See United States v. Cumberland Farms of Connecticut,
Inc,, 647 F. Supp. 1166 (D. Mass. 1986) (1977 WAl et F714Q] =9% s}l 5 I at 1175.).

48) 33 USC. §1344(D(1)(AHF) (2000). SAE HAVS S5 A4z 2 #3012, A4023(National
Pollutant Discharge Elimination System) A2] TA|thAell A Blowdt}, Jd §1311 (governing effluent
limitations) 18]t} o]5-& A|1317% 319] F5A4 AbdA Aol M = A A ohgteh /d. §
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1344()(1).

49) 33 C.F.R. § 323.4 (2008).

50) See eg, Greenfield Mills, Inc. v. Macklin, 361 F.3d 934, 949 (7"Cir. 2004); Borden Ranch Partnership
v. US.Army Corps of Engineers, 261 F.3d 810, 815-16 (9th Cir. 2001), affd by an equally divided
court, 537 U.S. 99 (2002); United States v. Larkins, 852 F.2d 189, 192 (6th Cir. 1988).

51) 33 USC. § 1344(£)(2) (2000). “A AT (recaptured)¥17] $laire E23} gaol] 9loiA 1 A AA
ok 8}, See Greenfield Mills, Inc, at 955, citing Borden Ranch Partnership, 261 F.3d at 815; Avoyelles
Sportsmen’s League, 715 F.2d at 926.

52) 33 US.C. § 1344(a).

53) Save Our Cmty. v. United States EPA, 971 F.2d 1155 (5th Cir. 1992). A4S 4] A2 308 7

I YE o FEL S o)Ak 9ol tisiM e TFAIS Sk itk See eg Protected Waters and
Wetlands Permit Program, Minn. Stat. Ann. § 103G, Minnesota, avaiable at
http://www.bwsr.state.mn.us/wetlands/wca/chapter8420.pdf (“8420.0105 SCOPE. %A1 HAas 553
TR 2 52 DAL Beleks 502 il oheks @ AAH s BEAo R v, 2t
A = A o)M= oF Fr}”); Fll and Dredge in Wetlands, NH Rev. Stat. Ann. §§ 482—-A1-482-A:27,
available athttp:/fwww.des.state.nh.us/wetlands/pdf/482apdf (“F7-% 817} lo] 3= 9] $:Alel] Q13
FA ol FRES A5AY WY, 1 59 FFE dAe o "k Id at § 482-A3).

54) 2% 5% Fl FaAe A9 18999 okl 2 3 AL0%9] Bk AR kY] o] €k
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33 US.C. § 403.

55) See generally H. Michael Keller, Regulated Activities, in Kim Diana Connolly, Stephen M. Johnson and
Douglas R. Williams, Wetlands Law and Policy: Understanding Section 404 (American Bar Assn, 2005).

56) 33 U.S.C. § 1344(a).

57) Id. § 1362(12).

58) 33 C.F.R. 323.2(c) (2008). See United States v. Hummel, 2003 U.S. Dist. LEXIS 5656 (2003).

59) United States v. Deaton, 209 F.3d 331 (4th Cir. 2000), cert. denied, 541 U.S. 972 (2004). Accord
Avoyelles Sportsmen’s League v. Marsh. 715 F.2d 897 (5th Cir. 1983) (“eiZ(discharge)ol2le 7idell A
44 F7Haddtions)2H= 8017k Al o] A9 AS WAL AeA 7155 Alstshe 75
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A7 E Ao HY AAEol w2 60) ‘A 54 9] ulE (discharge of
dredged materia)S Aok M= 2T 2 20010 UkTheD) 1 Aj=$
22 o3 2ol AskaL 3l

(D) oF(D(3)elM A d9l=, T4 E29 vijEolehs g0
= Ao R "o 9= o= AlvlH(redeposit) S EHa,
na o2 FA BEHY FUHE ofu]ght}62)

Ty LA Ho) A del] ofste] FaE SRIE o] AR} ofu)zt
71e} ol BAAEANA EHE FUT)63)

4719] 800 wet AT A Zhetal 7Pdshd, SAY 71E oL
2 ujEo] 7] Aol| 817} A%S slofof shrke4) FHThe] giste] &7} d9f=
‘25171 (general permits)©]th65) AAZ, 20058 A ol A, FHtto] HFt

o)

o= 3 A Eehs A0 el o olalslollc), Uolr), 248 Bolek Solrt E44
oA LR E4elghs HolA U eiolA] & 2 aEdolehs thddlA Alglehs 21 ot [ at
923—4); United States v. M.C.C. of Florida, Inc.,772 F.2d 1501, 1506 (11th Cir. 1985), vacated and
remanded on other grounds, 481 U.S. 1034 (1987), readopted in part and remanded on other grounds,
848 F.2d 1133 (11th Cir. 1988), rehig granted in other part863 F.2d 802 (11th Cir. 1989) (2= |
ol A4 W] F3t AEE0] A el 58] SEAlE A #AlG F719] B0 AsteR A 3k
& WAHTRs AolM LAEA] F719f alddteh). Cf United States v. Wilson, 133 F3d 251 (4th Cir.
1997) (A48 A2 sidecasting®] THAITV Aol taiAl= oJ7io] trlofa] Aol wdaA] Zal3t
oh.

60) See e.g, National Mining Association v. U.S. Army Corps of Engineers, 145 F.3d 1399 (D.C. Cir.
1998).

61) 66 Fed. Reg. 4550 (Jan. 17, 2001).

62) 33 CF.R. § 323.3(d)(2).

63) National Association of Home Builders v. U.S. Army Corps of Engineers, 2007 U.S. Dist. LEXIS 6366
(Jan. 30, 2007).

64) See generally 33 CFR pt. 320 (2008), General Regulatory Policies.

65) See generally 33 CER. Part 330 (2008), 40 CER. § 230.7 (2008); see also US. Army Corps of Engineers,
Nationwide Permit Program, http’//www.usace.army.mil/cw/cecwo/reg/nationwide_permits.htm. See also
William E. Taylor & Kate L. Geoffroy, General and Nationwide Permits in Kim Diana Comnolly,
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% 89516 G117} %, 78,33671:266), TR FAGH A 404(e)ell whE, LukHol
&7} 217l ofste] SRIFSITESD) of2gh Akl 87k ¢l <, 38%l ad
R 34114302 A dB)7HNWPs)el) <] }04 REEEICESS) Hyfel] w2
o] ANHARl SV k= A Ak, fE A o R s Tela H9 53%5
& THH R sl Hadh 9 ZLE AaIE oplekz vl g0 &
AEeE vy 240 ES IR 25 HFE IRE)

7Rz 21k Aol ARl gt 4 AART0) o) AALTD 5718k
(NEPA)®] & 0%«1 AAET2) 7TER ARRPER. J1ejSA] o v AR 5
A3 ARARE AR BT o)z S71E AR e ARe] el T
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273)

F

Stephen M. Johnson and Douglas R. Williams, Wetlands Law and Policy: Understanding Section 404
(American Bar Ass'n, 2005) for a detailed overview of general permits, particularly the nationwide
permit process.

66) U.S. Army Corps of Engineers, U.S.Army Corps of Engineers Regulatory Program, ALL PERMIT
DECISIONS FY 2004 & 2005 (on file with author).

67) 33 US.C. § 1344(e).

68) See ALL PERMIT DECISIONS, supra note 66.

69) 33 U.S.C. § 1344(e). See Alaska Ctr. for the Env't v. West, 157 F.3d 680 (9th Cir. 1998).

70) 40 CFR. § 23010(a) (2008). ‘NWP= W84 f= F24 0 SAI8go] ofddks 7130 a9ivks A
AFBRL o] GAldlE E GRS WA ks eleb] et 349 A adllelA] et 72 Fed
Reg. at 11093.

71) 33 C.FR. § 320.4(a) (2008).

72) National Environmental Policy Act £33} #& 3Wek #4042 2ol wjz} 7F NWPS] 24MFE &
H]atolof It} 72 Fed. Reg. at 11,117, (3-HY-E 7FAA A (draft decision documents) o] AFEE0]
NEPAO971S 35 B A% ST, AT B 9T Wi WHol} wge] Aol 5L A
BRls] Aot 24 52 5 7I6l9] A5o] SPAstel 24k 2ANG AP el A
5)71e] AR o5 & & Wil Gl ZloBR o o iEE AHE AMslolof gtk 1], sj7tet
ghetslo) AR S Ao gl Aol ofl7] W] Siiel hetslel AE A Beie
ARE AF & % Qo) Id at 11095.).

73) See U.S. Army Corps of Engineers, Final Documents for 2007 Nationwide Permits,
http:/www.usace.army.mil/cw/cecwo/reg/nwp/nwp_finalhtm. Z}7}0] AAME L5 deiyol 4

AL, 320l e] ae, ook, /A 1AL AE g3l gl miAlE A dike 19
g We5 7IAstoloF @t M
74) 1997 /A 3)7kE AR Qo] Bt 1049 Brt A8 Al ] dislrte] A9- 15%0] A
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At} Wetlands Protection and Mitigation Banking: Hearing Before the H. Comm. on Transportation
and Infrastructure Subcomm. on Water Resources and Environment, 105th Cong. (1997) (statement of
Michael L. Davis, Deputy Assistant Secretary of the Army for Civil Works and Robert H. Wayland, III,
Director, Office of Wetlands, Oceans and Watersheds, Environmental Protection Agency), available
ahttp://www.usace.army.mil/cw/cecw—p/peomp/davis120997 pdf. o]&13t :4]+= H 2o = FUE . See
also ALL PERMIT DECISIONS, supra note 66.

75) See ALL PERMIT DECISIONS, supra note 66.

76) 33 CF.R. § 325.1(b) (2008).

77) A copy of the current application can be found at U.S. Army Corps of Engineers, Application for a

Department of the Army Permit, http://www.usace.army.mil/cw/cecwo/reg/eng4345a.pdf.
78) TAAR AANY FAAR] YE-E o] BAdAE SFHA gt 33 CER. § 325.1(d)(1).
79) Id.

80) 33 CF.R. § 325.1(d)(4) (2008).

81) U.S. Army Corps of Engineers, Online Permit Application Center, Guide for Permit Applicants,
https://epermit.usace.army.mil/forms_need.html#apply —genper.

82) 33 CER. § 325.2(a) (2008). 14L& AAH o= IA5 87| 9ot S8 ARE FHdo] Wioks v 1

F2F AR AEIE BT i § 325.1(d)(9). TS vl FEoloois Aksly| 8 dE At v
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AoZ PAsw ALk Sgol thet AARES 23 W89 E4) (public
notice) atolof girken) w3k, A8lH 5ol g IS 14T 44d 713

FAREPNS VIS ofFROPFEBHTHEWS)SS) VIS NFS)SS) 7 op
gng, AAEEST) 9 37 A7)ess) TJgla vk o 9 3 7980 S 3
3ol the A7) Agsiolor BTk FHRE A A 2 Tlato] vk
AAAQ) ALSS o)1 7140 ARE BEFAL AHAE Bl 732 A
Safofof ght}o0) TRk wsk g3 717k Fotk Av)E EAS TAo] tiske] Al

A Zesitha gk 4, Ao dRR AY & o|Fol T dg AHE 2 o 9lek 14§
325.1(d)(9); 325.1(e).

83) 33 CF.R. §§ 325.3(a), 325(c) (2008).

84) HA4HE EPA, FWS, NMFS S¢] alul7|gho] 4257} Aol 9748 AAe Aoz Adsla 9y
F W& EPAZ} S we] s7bA el tig) o] & A% & Aghe HHe] Folalgith See 33 USC. §
1344(q). The Act also explicitly authorizes EPA to veto the Corps’s issuance of a wetland permit. /d
§ 1344(c).

85) The Fish and Wildife Coordination Act, 16 USC. § 661-666(c), & & SHTho] FA17hde AR
Sk of, FWSUF NVIFS, 22]aL afg <=¢] opaatglel] #ht 33*”*”391 7133t gt 2t aqetal 9l
t}. 33 CFR. §§ 320.3(e); 320.4(c). 18] 3 B¥£97]% % (Endangered Species Act, 16 US.C. §
15311544 (2000)> S HNA 54 8718 T 25 FWSeE NMFS# 9] & 718 a8t gk

86) A7) Z -r°ﬂ AFH ¥ 9Jol %, Magnuson—Stevens Fishery Conservation and Management Act, 16 USC.
§§ 1855(h)(2), GA] THlA ARE F4 )74 7<] (identified Essential Fish Habitat (EFH)ol| <}%J 3k

S v 4= ol ARl Qo) e oF HolsteE 273kl It see National Oceanic and
Atmospher1c Administration Fisheries, FEssential Fish Habitat, http://www.nmfs.noaa.gov/
habitat/habitatprotection/efh/index.htm. See also Kim Diana Connolly, An Introduction to the Essential

Fish Habitat (EFH) Consultation Process for the South Atlantic Area, 11 Southeastern Envtl LJ. 1 (2003).

87) National Historic Preservation Act of 1966, 16 USC. § 470, 9] FHTtol Al 9] AR AX| 9} FHeh
817k oA GARE Aol digk Al dsle] e StES S8kl Qrk See ako 33 CFR. 33
CFR pt. 325, App. C (2008).

88) THH uizo] WAlEE 7} S S MiEAld, FAVIE FAL SOl A T 9US
A A] %‘%E}ﬂ ilﬂ—a‘w %E o 87HE & 4 ¢leh 33 US.C. §1341; 33 CER. §§ 320.3(a);
325.1(d)(4); 325.2(b)(1) (2008).

89) A1 017]"*]@7_}5’3 ZEOHﬁJJr NAAERAE ARkl O AT Al 043w} Thegt
7J3HEe] FEzAE AAstar glnk gl AL A 2s 5 9l
http://www.usace.army.mil/cw/cecwo/reg/mou/moumoas.htm.

90) 33 CFR § 325.1(e) (2008). (772 S8k AA) Aeh = 1 G52 i 9 52 AA



270 BIEEE H530% 39

Aol 37149) Ane] AR 278 5 ek AAREE wek A} B
W] oja] Z7be] AR 2 alA) e BHe] 1 o7 sletai skt
A= 302 ol EHRo] 247 ARG ABsolol ke TWeke 1 7]w
o] A7sL EAlS0] AP} A s BRI ATE EE ol ¢l
1 AEA STl AR Qe S} A3 B BREE T ANE B 5 9
o) 2} Ade FRIE A O AoR AT
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lr o}r‘_, &'g
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oty
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oty

o
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Sk A 7100wl AN R5ne Sl 0] 3u
eolajo] 2k Al 04(b)(1) A1) Wk mE 47 B2 RS AR A &
Fe95) A7) ezl vok SpE o] olgare 9 A Aarksd ekl
e, FHGE 54 37 MRS B 5 YES saL drkeo) Atk AR5 )
a5 g50] 2o} helo] 1 wolit £ i jg] 249) 4o vizel v

HEwlofof Gt WAL IT). [d § 325.2(a)(3)). See also Mall Properties, Inc. v. Marsh, 672 F.
Supp. 561, 574-75 (D. Mass. 1988) (& A FHitto] A4 &7} tis) FAAP} k) W88 A1
QoA A % 71 7 SiRkEThaL IABISIED), Ssrio] Akhbde] opfethe ol Ak
£ 71250, 881 F.2d 440 (1st Cir. 1988).

91) 33 C.F.R. § 325.2(a)(3) (2008).

92) Id § 3252(d)(5). ARle] TR B Aol &3] 18l F7H AlkE QA% 7B
8AHE FEAY HR JFAAE WPAY B d3d A E 18 T

93) i § 3274(b). 373] 8AL TAHCE 1L IH olfrFE AAlstolof gt IR
317] Aol Al HITAH R FARNAS AE & S5 QL) [ ZE 33
Faotofor stk d § 327.11 (2008).

94) See U.S. Army Corps of Engineers, Baltimore District, Regulatory Program General Information,
http://www.nab.usace.army.mil/Regulatory/gen_info.ntm (“o]$- 218 4=9] AlAuto] 33 3] 9} #edxo]
ATk

95) 33 USC. § 1344(b)(1). See alsc33 CFR. §§ 3204(a)(1) (‘3)71= 9 &g 31719 <l wi&sl Aol
A04Z (b)(1) A Sfutele AS- HiE %lEF’ 1d § 3236(a). BI% A 404(b)(1)ellA =3 o]
2R FEBkAL QAN o= T4 9= Aotk o] TS skl 2 3 AlL0E 9] d7lele A8
57 ohy.

96) 40 CFR. § 230.10(a). See generally Oliver Houck, Hard Choices: The Analysis of Alternatives Under

Section 404 of the Clean Water Act and Similar Environmental Laws, 60 U. Colo. L. Rev. 773 (1989).
97) 40 CE.R. § 230.10(a)(3).
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A040)(1) AL 37} el Y Bl vl 591e] e A sle]
P2 GRE 749, 98 0] 5 710 SsIAG S ob)E 5 9
=

a5 A =4 Sb?igél s S, BESVIES fldhEl sAd E
a8 *1“11 SRfEAY B ofg ke PIAAY, B (i Sof B He g
T fkehs B4, 317FE SAIRITEY) Yol 404(b)(1)9) A3 o] e
Ak 89 AR AR Q100

SRS B3 A Pt 1 o8] Fofell dieh TR = xgsied, 7t
T GFE Brlehs AdE o] T’ ARV E Frhi2) 2AE g AAt
= BEA, A, w1, @A A, F4, AR AR, off R ekdeE 71,
Ml

7HA, EA] o], &3, dliot AA BA, §Y, E aw BE 57, o

UA] HHneeds), OFA, 21553 A1 AAE vUlE B (needs), A Af-del diet

1, 23 2 & (the needs)gr A Egste], B QRES s
¥ol o

T1103) Eoj) FHtke] FolAAl 7|58 AdE Sso] Folof ek #1914 o5}
98) I § 230.10(c). AL A7t Aok Hetsl= }~ Asal 21 AZS sl $jal] AFERE )

& AAslolof ditt, [d TR T A 404()(1) 9] “7keFE NEPA $Hddekit Al9) “AZ
gojgke A} vlen) 598 = okt & u) g E‘r. RGL 87-02, Use of the Word ‘Significant” in
Permit Documentation (Mar. 30, 1987).

99) 33 C.F.R. § 230.10(b).

100) United States Army Corps of Engineers et al., Compensatory Mitigation for Losses of Aquatic
Resources, 73 Fed. Reg. 19594 (Apr. 10, 2008), available at http.//www.epa.gov/owow/wetlands/pdf/
wetlands_mitigation_final_rule_4_10_08.pdf.

1o1) FHGE R, AL L A Sl S A 14 0 SIS 5
slojof &t} 33 CFR. § 32043 1 SIAJo EdAojuliz 5 2 3lo) 71 2 sjufe] QhalzA]
= 4 899 FA2 A ol A4l o] A T A ARl 405
d BE F8AE A3 H7skar skl JtfU.S. Army Corps of Engineers, Regulatory Program
Overview, http://www.usace.army.mil/cw/cecwo/reg/oceover.ht.

102) Id. § 320.4(a)(1).

103) e ST, A4, 5 AR S0l R AP A% 26l B5lolg 4
Slolok aick 33 CFR. § 3204, 4 21 Yol=ol) olsle 5 22 190e) 7 2 ailel 9
A WA A9 FBAS el F3l] ARjelet of AN BE A Aol T,

2 #H BE FYQAE A8 sty 3 skl 9l US. Army Corps of Engineers, Regulatory
Program Overview, http://www.usace.army.mil/cw/cecwo/reg/oceover.htm.
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ofye}, 87k W ool “Rhal=" AARNA o frolr}.104)

e O HESS aee] s7F 24 SelA 48 o Sltk R e
<, 7 AUNEPA), BEH7] S4E BEH(ESA), =7 GAH Bl wgt
HE(NHPA), A5 Al 40129} A ol w3k WE(C2MA)S F3H3It,
ofefol M AAE] =gheh109)

37} AN (NEPA)2 “QIREe] $H49] ol AAsHA Jaks miAl=
FL A 2410602 745 PR o] FHlo} ARlE B9 PRt 1
oietell tigh S Q907 FHTs} S EoS](CEQLOS) B+ o]
FA 37 RS A o =71 A S Tepstolof she Ak S Aldst
SAE109) T riete] 817k A2 SdR7HEA)S] ekt Fho= =7 A
& =TI

A7) SAE BEH(ESA)S SRtV Eashs s/t 2ui s EEsl
ol A A= SIS AEA s ARE 917182 AAAE st
A speHA] 8 Ale 8tk o] 541817k A M (wetland permit
application)& L3S |, AR F97F BE] ST B o] QAR
FHR=AE 2Ash] Slal A& AEstolof ki) 2} 7le] 517} A%gAe]

104) Id § 320.4(a)(1). See Kim Diana Connolly, Shifting Interests: Rethinking the U.S. Army Corps of
Engineers Permitting Process and Public Interest Review in Light of Hurricanes Katrina and Rita, 32
Thurgood Marshall L.R. 109 (2006).

105) ol2f3t HAMEL 3-8 F2atAQ. US. Army Corps of Engineers, Statutory, Administrative &
Policy Materials, http://www.usace.army.mil/cw/cecwo/reg/sadmin3.htm.

106) 42 U.S.C. § 4332(2)(C).

107) Id § 4332(2)(E). NEPA 42e] UH-o A Ak 250 7H44Ql g3 F3teto] “razjQl a3}
Al 3ef o] o] Heojof gtk 40 C.ER. § 1508.8 (2008)

108) 87449 93](Council on Environmental Quality: CEQ)= NEPAQJalA 2! 242 98] & ol <Jaf A
He oAy Folt). 42 US.C. §4342. For more information on CEQ, see its website at
http://www.whitehouse.gov/ceq/, as well as NEPANet at http://ceq.eh.doe.gov/nepa/nepanet.htm.

109) See 33 C.F.R. Part 230; /d pt. 325, App. B; 40 C.F.R. § 1500—1508 (2008).

110) 33 CF.R. § 230.7(a)(“(a) Regulatory Actions. N5--2] 37k B% SA4H7MHE 273))

111) 16 U.S.C. §1536(a)(2)(2000). See also 33 C.E.R. § 320.3(i) (2008).

112) 33 CFR. § 325.2(b)(5)(2008). See also RGL 83—06, Endangered Species Act — Regulatory Program,
available at http://www.usace.army.mil/cw/cecwo/reg/rgls/rgl83—06.pdf.
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o FEEAE FHo] 1 Alo] BEIPI] AIA AP F EE A4
A719] MAA e Gk HIAA s Aolekar 2 A of o] el 7] A%
THILY) AIRFE 20| HES]Y] l iﬁ}ﬂ‘% A= oAl B= A7 719 A
Ao G v Rolehs AHL ESA 5] FEo] A95p 712 ollshe,
o{o]j 9 oA=L ﬂzélléi)it‘:. uj= 422 z%llo)JJr zsh;ﬂ zsﬂ/\Wo] ALDWX]HHG) Al
A3 © ZOlek1n) wal ofef PRkl WiSo] HESA710] HakA 9]
G 52 e A8 9719 AN s SIUEA G3S rtk 2
Ao Wik, dejAolar fAe tieto] M4 ¢+ 3 e d7keS 7%
aflof Ftlls) SjdERE=R T dloli Habs FEo] TRAE o5
u fohd e AETE AFE 4 9)r)119)

ook

o
=

113) d

114) See U.S. Fish and Wildlife Service, Section 7 Consultation Handbook, available at
http./www.fws.gov/ndangered/consultations/s7hndbk/s7hndbk.htm.

115) NMFS (NOAA Fisheries 2= &%) & ESAsLY] a9BEol%dl theh #ako] 9tk 50 CFR. §
402.01(b). sfFdEofLo] et 7 AH= tS 2. NOAA Fisheries, Office of Protected
Resources, http://www.nmfs.noaa.gov/pr/.

116) The NMFS (also known as NOAA Fisheries) has jurisdiction over marine species under the Endangered
Species Act. 50 CFR. $402.01(b). For more information on NMFS activities with respect to endangered
species, see NOAA Fisheries, Office of Protected Resources, http://www.nmfs.noaa.gov/pr/.

117) IdThe consultation procedures are codified in 50 C.F.R. pt. 402 (2008).

118) 9] dAR= FWS = NMFS 7 Hleh= 291 3 o] HEg)7le] A3t 5 3iskA oh=A] <
ol dis] Brkeks e /]Zi"(biological opinion) &} $1¥E]o] ¢tk 50 CFR. § 402.14 (2008).
o] Zshe FHdo] 871 adel lojA dld Sso] elst 71 Aol Mk RANE S
e 208 WL FE 3}3} Id Y15 FWS B NMFS7} 8l o] WEs)7]dl g £& 133t
Al il 23tk THGE 3 So] HEI0] Ad L& A8l sk ool i) HE:
o] F+P3HS B-3lal gtk Roosevelt Campobello Int'l Park Comm'n v. U.S.Environmental
Protection Agency, 684 F.2d 1041, 1049 (1st Cir. 1982); Sierra Club v. Froehlke, 534 F.2d 1289, 1303
(8th Cir. 1976). &8 B3 3l Ego] BE71el A & 2 AE A4l F3& A=A
oJE Foluate] URE 0 7 =808k 4= 9lt}. See Town of Norfolk v. US. Army Corps of Engineers,
968 F.2d 1438, 1453 (Ist Cir. 1992).

119) Merine Mammal Protection Act of 1972, 16 USC. § 1361-1407; s|9¥EAFl 45 2 55 #4& ¢
4,50 CER. pt. 216 (2008). See also NOAA Office of Protected Resources, Marine Mammal
Protection Act of 1972, http://www.nmfs.noaa.gov/pr/laws/mmpa/.
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S} BEH (NHPA)2120) S7} oAb 52 A tbdel] dake vl
S o5 AepAvh B s gehs IR Aslell el 71 e aeislal
AR Bl AR A3 (ACHP) ol o1& AIES 713)E Aleshes 873t
Thi21) Fek NHPA 1312202 DRSS QAR AL 1ol 4k g vkl
H 5 Faele Ak s7ke 9% 371 si7k ) XﬁF 4RI
Wl A BA)5o] Aok gl ekl YFE BE S ok, FHRE F o
AR ZEAREA(SHPO)124) Hots K01 ZANLA(THPO),125) oﬂ/\}Tﬂz]—rﬁ 3]
(ACHP), =tt&-2l3e] A|SARFa26) T12]al TR ARl o] o7l th
EA2 Hujoprlath1en) o] 5 Fol azlolth. shtair St Ey
(NHPA)Ol Sl AR Aol Aok Bee] BkE Sy Hask ss
273 7] upolrhize) FuRie] TP ARk=2) 3] WEE Slsle] Wesich
e il Aol o Sldls HaseAd Sj9is] A% st 2ae
Z7}s= o] 38w t}.130)
ohEro R Y44 Al 4012 ARKE B0] DR Fo SUUES o
A g AoleEhs, AT WAYES AlsTith 131 gRE =7 Al 4012 1S

ol
—_

(o3

120) 16 U.S.C. §§ 470, 470f (2000).

121) ACHP: 9] GARAIRERE9} o5 & 218 48k Sith 36 CER. § 800.1(c)(i)(2008).

122) 33 C.F.R. pt. 325, App. C (2008).

123) Id. § 325.2(b)(3) (2008).

124) For a list of SHPOs, see Advisory Council on Historic Preservation, State Historic Preservation Officers,
http://www.achp.gov/shpo.html.

125) For a list of THPOs, see Advisory Council on Historic Preservation, 7ribal Historic Preservation
Officers, http://www.achp.gov/thpo.html.

126) See National Park Service, History and Culture Preservation, http://www.cr.nps.gov/preservation.htm.

127) 33 C.FR. pt. 325, App. C, § 4a.

128) NHPA®] oJsPd FHTo]ACHPS} dlld A1 50| HARR|e| X ot dks: Holsh 739 ot aks:
o) Acka et A9 E &7ke Ul & 4 9tk 36 CFR. § 800 6(c><2>

129) See supra notes 101-104 and accompanying text.

130) 33 C.F.R. pt. 325, App. C., § 10a.

131) 33 USC. § 1341(a)(1). See also 33 CFR. §§320.3(a); 325.1(d)(4), and Regulatory Guidance Letter

87-03, Section 401 Water Quality Certification, avaiable at http://www.usace.army.mil/inet/functions/
cw/eecwo/reg/rgls/rgl37—-03 htm. FH o] AHAE G728t 75, o] ZEPA oAl FX|stojof i}, 33
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delElA] o= 3l (e dhalaly| Y8l 1Ae dEE H3le] &), Al 404 &)
9 8715 s 4= QUk1sw) W =77k 60 ool S8 Sk 3 Ee] 8
o el Asabx) etk H3)7) sk 133) nfaviA R, dokxdueld sl
Ve 22t o] 5715 93, Y SHne Ak go) Svle] deie]
] R3] mErhs S w7 Sk o o sie el Fgs A
S tis) 54 7k T & QIrhisd)

Ak o5 FA] 87F A Aol digh TS| AAKreview)= A#EE A, F
B AP A 0] Aake} Ao KIETELS0) uheba, gk Fut A 9
A 718 3 o5 AL EAE FEE A kD) S 159 RS
off 75k 71950 ¥R, A Ao ik S S8] aefsjot ghrhiss)
AR )] Arde] tjsl 18] 871 W) of 57} elo| Hish=AE AAE

o

QL & 5 QYe10) 1 AN Pl e ZekSe] 5] 3 WAl A
Feioly] ekt & 5 Q0 et PR 712 8 A4S ois)
51 23S TYD A o5 AP WA AR R Sk o)
W2 e AE g da AF ES 202 UeA)E Fehie

USC. §1341 (a)(2) (2000). % EPA B2} 317} 214t} 2] the 9] 4270 9J&kS vjHka
ARt A Hele G o o7t AHAA o] F At oF dh [d

132) 33 C.F.R. § 325.2(b)(1)(ii) (2008).

133) See generally NOAA, Federal Consistency Determination Resources, http://coastalmanagement.noaa.gov/
consistency/resources.html.

134) 1ot 9 A A JFy W&Ol Arfeta s9lett 16 USC § 1454 (2000).

135) Id § 1456(c)(3)(A). & E‘S A7) AHARI A-E F7H Alhs T itk See id §
1456(c); 33 C.FR. § 325.2(b)(2)(1).

136) Id § 320.4()(1).

137) Id. §§ 320.4(j)(5); 325.2(e)(3)

138) See RGL 92—01, Federal Agencies Roles and Responsibilities, available at http://www.usace.army.mil/
cw/cecwo/reg/rgls/rgl92—01.pdf. See also 33 CF.R. § 320.4(c); Slagle v. U.S. By and Through
Baldwin, 809 F.Supp. 704, 712 (D. Minn. 1992) (3 AW #d 7]3e] oAE wefstoiofrt g
t}); Sierra Club v. Alexander, 484 F.Supp. 455 (N.D. N.Y. 1980), affd, 633 F.2d 206 (2d Cir. 1980).

139) RGL 92-01, supra note 138.

140) 33 C.F.R. §§ 320.4()(1); 325.2(d)(4).

141) Id
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= &7} Ao i3k HE ARl oo Qi) 143) |7} ulFe 2
Z52 7| E 81l Ee ARAAAL A (statement of findings) 2] A5} %
7 AT gtk 144 AEE 7HE esly] i, A= a7l 23
x219] ofalie} 11 20E F=FE e FASE] Hlste] 1 sj7keell AHsteiof
SHCE145) 1 5)7ke) W of gk Al B wield Q] S ARl Al Fofst

= Ao olLT} 146)

of Zhekdh =l & 4= Q5o o] TANAERE 54 Bael theje] v
FEAQ TS AAA $taL, e 22a319] o)l thek B AlE =
o] HolglFutt. 1L AIRRE: sk At 2ol AP7jEolgkan vhe 1
AN ARLE] el A Ekto] SlofA] wi=t of 37t WE el Thal arefsjolof &
thar Az, afel = Syetal, e]o) dEehs AlREE B2 541 AR

azREe] Agshs 71st 7Rl tid 94 o] HEE ARtk v AR
oF AOA} JAk 319k 9| §217F 2Q) thgl=ell M ofeitEst @7 o] FA
wopll Wl gl A2 E o = 7180l thee] FAR=E]aL o] F3loA
0] AN A tete] o BE AL wle 5 VI gy

142) US. Army Corps of Engineers, Provisional Permits, Regulatory Guidance Letter 93—1, available at
http://www.usace.army.mil/cw/cecwo/reg/rgls/rgl93—01.pdf.
143) Id §§ 325.2(2)(6); 325.8. AW S7RIAXE T3t 2& 745 A 59 28D (division
eng'neer) ol|A 3]5slejof Srh(1) 2 3R7} 71et L7 |e] Aol ofF aqtE= A (2) A
ARo| 7V G0 o Folrof dth= 1 o] AR Adshe Pgel] vk & A (3) 3%
5‘501] A gue A3, HE F A Fujet ool )l - (4) AaSAK(a higher authority)7}
A ARE Ei gahe= 75 = (5) A Hdo] sl A tis) A A4S el 2] Hht
4 AT 75 33 CER. § 325.8(b). The division engineer may refer the application to the Chief
of Engineers in similar situations. /d. § 325.8(c).
144) 33 CFR.§ 3252(a)(6). ¥ 793377k Sulsof glehal sk ARIAAReA dhl 24715
A(a record of decision)E ZAdsteiof g}, Jd,
145) Id
146) Id § 320.4(g).



